
Introduction

The German phase-out of coal-fi red power 
generation was agreed in 2020. It requires the 
closure of the country’s coal-fi red power sta-
tions by 2038 – one of the latest dates in the 
EU. It has been widely criticised by climate 
scientists and environmental organisations for 
lacking ambition, for being incompatible with 
the Paris Agreement and for handing overly 
generous compensation to coal companies. 
The criticism has been so severe that the new 
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This briefi ng highlights the role the 
 Energy Charter Treaty (ECT) has played 
in the German coal phase-out. It reveals 
that the ECT has infl uenced the coal 
phase-out in two important ways: 

(1) To ensure the companies do not use the 
ECT to raise investment disputes, a contract 
was negotiated between the German federal 
government and the largest coal companies, 
RWE and LEAG. Within this legal framework, 
the companies held enormous negotiating 
power and were thus able to offl oad the risks 
of the coal phase-out to the general public.

(2) The coal companies were compensated 
at an unusually high level for waiving their 
ability to sue under the ECT, as agreed in 
the contracts. As the German government 
has admitted, this waiver was an important 
factor in the otherwise inexplicably high 
compensation granted to LEAG and RWE.

The case of the German coal phase-out 
demonstrates how the ECT makes the 
fossil fuel phase-out considerably more 
complicated and expensive. Immediate with-
drawal from the ECT is therefore essential 
to  ensure that it does not similarly impede 
the phase-out of the remaining fossil fuels.

German government, which took power in 
December 2021, has agreed to bring forward 
the closure date of the last coal-fi red power 
station to “ideally 2030”.

There are two separate tracks within the coal 
phase-out. One for lignite, also known as 
‘brown coal’, which is mined and burned in 
Germany (see Box 1), and one for power sta-
tions burning ‘hard’ or ‘black’ coal, which is 
imported. For the latter, a phase-out model 
using auctions has been put in place.
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In light of these problems and shortcomings, 
the question that arises is why the federal 
government chose this approach. 

This briefing reveals the role the Energy Char-
ter Treaty has played in these choices. Its 
impact has been primarily on the first two 
elements, costs and method, so this briefing 
focuses only on these two and not on the con-
cerns around timing.

The briefing is about the lignite or brown coal 
track of the phase-out. Henceforth when the 
term ‘coal phase-out’ is used, this is a short-
hand for the phase-out of brown coal. 

The Energy Charter Treaty:  
Corporate privileges for energy 
investors

The Energy Charter Treaty (ECT) is an inter-
national agreement from the 1990s on trade, 
transit and investment in the energy sector. 
The 53 parties to the treaty are mostly coun-
tries from Europe, West Asia and Central Asia. 
The treaty enables foreign energy investors to 
sue states for compensation in an arbitration 
tribunal if they consider that their profits are, 
or could be, negatively affected by actions of 
the state. Investors are making extensive use 
of this opportunity: more than 142 arbitration 
claims have already been initiated by investors 
against states under the Energy Charter Trea-
ty,4 including the lawsuits brought by the Ger-
man coal companies RWE and Uniper against 
the Dutch coal phase-out (see Box 5). The 
ECT grants investors more extensive property 
rights and much more favourable procedural 
conditions than state courts do (see Box 2).

Box 1: 

Brown coal: Germany’s dirty 
secret

In 2021, more than 28% of Germany’s electri-
city was produced using coal, two thirds 
of which was lignite, also known as brown 
coal.1 Due to its low energy density, brown 
coal produces more carbon emissions 
per unit of electricity than any other fossil 
fuel. Six of the ten highest carbon emit-
ting power plants in Europe are power-
stations in Germany that burn brown coal.2

Brown coal is extracted from open pit mines, 
and burned in two regions in Germany: in 
the Rhineland, near the border with Belgium 
and the Netherlands, by RWE, and in Lusa-
tia, south-east of Berlin, by LEAG. In order 
to make power generation from brown coal 
economically viable, it has to be strip-mined 
and burned in close vicinity to the mines. 
Open-pit mining causes huge environmen-
tal destruction and century-old villages are 
swallowed by the mines with the inhabit-
ants being forced to move. The continued 
operation and expansion of open- pit mines 
has sparked lawsuits and large protests.

The most severe criticism from politicians, 
scientists and civil society is directed at the 
agreements on the phase-out of power gen-
eration using brown coal. The focus is on three 
elements in particular:

1. The costs: The two main companies mining 
and burning brown coal in Germany, RWE and 
LEAG, have been given a total of €4.35 billion 
(£3.64 billion) in compensation for the ending 
of coal-fired power generation by 2038. How-
ever, there are serious doubts as to whether 
this sum is reasonable, as it is so high.

2. The method: The instrument chosen to 
implement the coal phase-out is a contract, 
negotiated between the coal companies and 
the federal ministries involved. However, com-
pared to a purely regulatory approach, the 
contract has a number of weaknesses, such as 
the lack of flexibility for future climate meas-
ures and legal uncertainty due to the contrac-
tual stipulation of a right to renegotiate in the 
event of significant changes.

3. The timing: The planned shutdown of the 
last coal-fired power plant in 2038 makes Ger-
many one of the last EU countries to phase out 
coal. Calculations by Energy Brainpool on be-
half of Greenpeace Energy show that in a 1.5°C 
warming scenario, a significant portion of Ger-
many’s remaining CO2 budget – between 39 
percent and 45 percent, depending on the 
CO2 certificate price – would be used up by 
the burning of coal in these power plants.3

“However, the little-known Energy 
Charter Treaty (ECT) is  threatening 
the climate ambition of the EU 
 domestically and internationally.”

Open letter by 300 parliamentarians  
from across Europe5

Germany, too, has been sued under the ECT 
repeatedly (see Box 3). Most notoriously, Swed-
ish energy company Vattenfall brought a case 
over the German government’s decision to 
phase out nuclear power. The case dragged 
on for almost a decade with up to €7 billion 
at stake. This mammoth procedure and the 
amount of compensation demanded has 
considerably increased awareness within gov-
ernment ministries of the dangers of arbitra-
tion claims. As a result of the difficulties and 
costs the arbitration claims created during 
the nuclear phase-out, when it came to the 
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Box 2: 

Why investment arbitration 
is so dangerous

Investment arbitration under the 
 Energy Charter Treaty gives  energy 
companies significant  advantages 
compared to ordinary courts:

 ʇ Secrecy:  
Arbitration proceedings under the ECT 
are not public and allow practically no 
participation by third parties, such as 
affected residents or non-governmental 
organisations. Indeed, in some cases they 
are kept completely secret, so that neither 
the identity of the claimant investor, nor 
the defendant state, nor the amount of 
money involved are known to the public.

 ʇ Selection of arbitrators:  
In investment arbitration proceedings, the 
investor bringing the claim and the state 
being sued can each select half of the 
decision-making panel. This gives investors 
considerable leeway in determining the 
outcome of the proceedings. In addition, 
the arbitrators in the proceedings are often 
business-friendly investment law experts.

 ʇ Vague and broadly defined property 
rights: 
The property rights on which investment 
claims are based are kept vague in the 
ECT and are often interpreted very broad-
ly by tribunals. This allows investors to 
sue in situations where this would not 
be an option in the ordinary courts.

 ʇ Amount of money:  
Amounts awarded in investment arbi-
tration proceedings often turns out to 
be higher than in national courts, includ-
ing allowing an investor to claim much 
more than they actually invested. 

 ʇ No appeal body:  
In arbitration proceedings, the possibilities 
for appeal are extremely limited – only in ex-
ceptional cases can states challenge rulings.

 ʇ Global enforceability:  
Arbitration awards can be enforced-
globally. If states lose cases and fail to pay 
 compensation, investors can have their 
assets confiscated in other countries. 

These characteristics also show that even 
the threat of taking legal action in such a 
biased system can be a bargaining chip to 
push governments to make concessions.

The nuclear power station in Brunsbüttel, whose closure 
led to Vattenfall‘s ECT case against Germany.  
Photo: Quartl, Wikimedia Commons

coal-phase out, the government tried to avert 
legal action under the ECT in two ways. Firstly, 
by making generous “voluntary” payments to 
coal operators, and secondly by implement-
ing the coal phase-out through a contract that 
would preclude arbitration claims under the 
ECT. Both of these issues will be examined in 
more detail below. First, however, we will take 
a look at the coal companies’ ability to sue un-
der the ECT.

ECT legal action options for coal 
companies

The Energy Charter Treaty allows foreign in-
vestors – provided they come from one of the 
more than 50 ECT member states  – to file 
lawsuits with investment arbitration tribunals. 
Technically, this excludes cases in which inves-
tors sue their own country of origin, as well as 
lawsuits filed by investors from countries that 
are not party to the treaty. In practice, how ever, 
these restrictions can easily be circumvented: 
in numerous cases, arbitration tribunals have 
allowed ‘letterbox companies’ to initiate claims 
by investors against their home countries as 
well as claims from third countries.6

“The threat of investment arbitration 
claims of this kind can be sufficient to 
dissuade governments from legislating 
in the public interest. Therefore, the 
signatories to this letter see the  Energy 
Charter Treaty as a major obstacle to 
[the] implementation of the Paris Agree-
ment and the European Green Deal.”7

Open letter by over 500 climate leaders
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There is no doubt that the main owners of 
open-cast coal company LEAG would be 
 eligible to sue under the ECT if they felt 
they had a claim. The owners are the Czech 
Energe tický a Průmyslový Holding (EPH) and 
the PPF investment fund based in Jersey. The 
Czech Republic and the United Kingdom are 
both members of the Energy Charter  Treaty.8 
As a company based in Germany, RWE, the 
operator of the coal-fired power plants in 
the Rhineland, would prima facie not be able 
to take legal action against its own country. 
However, RWE, a company active throughout 
Europe, might try to bypass this rule by filing 
an ECT claim using a foreign subsidiary. In 
such a case, it would be up to the arbitration 
tribunal to decide whether the company actu-
ally has the right to sue and whether the claim 
would therefore be admissible. 

While two rulings of the European Court of 
Justice (ECJ) restrict the possibilities for legal 
action within the EU, they can easily be cir-
cumvented in practice (see Box 4). In any case, 
the legal options of potential claimants from 
the United Kingdom are now not affected by 
the rulings of the ECJ.

Box 3: 

ECT lawsuits filed against 
Germany

Germany has been sued four times un-
der the Energy Charter Treaty already, 
but detailed information has only been 
made public about two of the lawsuits: 

Vattenfall v Germany I:  
In 2009, Swedish energy provider Vattenfall 
sued Germany for €1.4 billion in compensa-
tion after the City of Hamburg imposed strict 
water requirements for Vattenfall’s coal-fired 
power plant in Hamburg-Moorburg. Vatten-
fall only dropped the arbitration claim once 
the city of Hamburg agreed to ease these re-
quirements. Representatives of the Hamburg 
state government later said that the high 
compensation demands were instrumental in 
persuading the city to reconsider.9 In 2017, the 
European Court of Justice ruled against Ger-
many for violating European environmental 
directives when approving the power plant.10

Vattenfall v Germany II:  
After the nuclear phase-out was accelerated 
in 2011, Vattenfall again filed a claim in an ar-
bitration tribunal, demanding compensation 
for the decommissioning of the Krümmel 
and Brunsbüttel nuclear power plants. The 
ECT dispute lasted for over nine years and 
caused more than €20 million in procedural 
costs for German tax payers. Five federal min-
istries were involved in defending the case. 
After Vattenfall had successfully challenged 
the processes of the nuclear phase-out twice 
in the German Constitutional Court, Vattenfall 
and the German government finally settled 
out of court with compensation of more than 
€1.4 billion. An energy economics analysis 
considers the size of this payment to be 
unjustified.11 The pending arbitration ruling, 
averted by the settlement, may have con-
tributed to the high compensation amount 
(although this is denied by the government 12).

Little is known about two other ECT lawsuits 
against Germany. In these two cases, Austri-
an construction company Strabag and Irish 
energy investor Mainstream Renewable 
Power are suing over the subsidy system for 
offshore wind farms changing to an auction 
model. Both proceedings are ongoing.13

The rocky road to ruling out ECT 
retaliation

In part to rule out such lawsuits under the En-
ergy Charter Treaty or other investment trea-
ties, the German government chose a contract 
with the operators of the coal-fired power 
plants as the instrument for the coal phase-
out. A 2019 internal assessment by the Federal 
Ministry of Economics to the Chancellor‘s Of-
fice states that “the introduction of regulato-
ry law is likely to increase the risk of lawsuits.” 
Accordingly, it is “to be expected that compa-
nies will seek international arbitration in ad-
dition to national legal action.” 14 Furthermore, 
the ministry points to Uniper‘s threat of legal 
action against the Dutch coal phase-out (at 
that time Uniper had not yet filed suit, which 
it did in 2021, see Box 5). One reason for reject-
ing a regulatory phase-out was thus explicitly 
in order to avoid ECT lawsuits.

Instead, the German government negotiated 
a contract with the coal companies. In this 
contract, the companies explicitly waive their 
right to sue under the Energy Charter Treaty 
(§24 of the contract). According to an analysis 
by the organisation ClientEarth, this waiver 
of legal remedies does indeed preclude law-
suits under the Energy Charter Treaty for the 
most part.15 However, the contract comes 
with serious disadvantages compared to us-
ing a regulatory framework to secure the coal 
phase-out.16
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Box 4: 

ECJ ruling: The end of all 
worries for EU countries?

On September 2, 2021, the European Court 
of Justice (ECJ) declared that arbitration 
proceedings under the ECT between EU 
investors and EU member states violate 
European law and are therefore illegal.17 This 
ruling follows a 2018 decision that had already 
deemed arbitration under bilateral invest-
ment treaties within the EU to be incom-
patible with EU law (Achmea).18 Although 
this ruling will have an impact on arbitration 
proceedings within the EU, it cannot effec-
tively prevent future proceedings, because:

(1)  Arbitration tribunals have ignored the 
ECJ’s jurisdiction in the past and con-
tinued to consider themselves com-
petent. Following the ECJ’s Achmea 
decision, 56 arbitration tribunals dis-
missed its objections19 and continued 
arbitration proceedings despite the 
ECJ’s clear position. It is to be expected 
that they will continue along this line.

(2)  The ECT offers virtually no protection 
against lawsuits by letterbox compa-
nies – indeed, many lawsuits are already 
filed through them. Law firms advise 
potential investors to funnel invest-
ments via a location outside the EU 
in order to take full advantage of the 
opportunities offered by the ECT.20 This 
now includes the option of filing from 
a UK subsidiary or letterbox company.

(3)  While the enforcement of rulings 
between EU investors and EU mem-
ber states is no longer possible with-
in the EU, legal  experts fear that 
courts outside the EU will recognise 
and enforce these judgments.

While the ruling by the ECJ does make 
proceedings within the EU more 
 complicated and costlier, it will – in all 
 likelihood – not be able to prevent them.

The negotiation of the contract gave the coal 
companies much greater influence over the 
outcome than would have been the case with 
a law or regulation. In the latter case, the coal 
companies would have been one of many in-
terest groups in the regular legislative process, 
which would have taken place with the par-
ticipation and scrutiny of the parliament and 
the public. Instead, they were the only partner 
in the confidential contract negotiations, with 
a successful outcome depending on their ap-
proval. The coal companies knew how to use 
this favourable negotiating position to their 
advantage.

The companies managed to unilaterally shift 
the risks and uncertainties of future energy 
policy onto the public. For example, the agree-
ment does not provide for any scenarios that 
would lead to a reduction in compensation for 
the companies. The only noted exception is in 
the event of a rejection of the compensation 
level by the European Commission for reasons 
of state aid law.

Higher compensation payments, on the other 
hand, are possible if coal is to be phased out as 
early as 2030, if a decision to bring forward the 
phase-out to 2035 is made more than eight 
years in advance, or in case of other significant 
changes. The risks and uncertainties have thus 
been settled to the benefit of the coal com-
panies, and at the expense of the taxpayers. 
In addition, the contract improperly restricts 
the scope of future governments and the op-
tions for action in the event of a course change 
in climate policy. The implementation of the 
coal phase-out by 2030 – which is necessary 

The coal-fired power station Maasvlakte, which is at the 
centre of Uniper‘s ECT case against the Netherlands.  
Photo: Zandcee, Wikimedia Commons

“Signing the contracts would severely  
tie the hands of legislators and the 
government in the future. We risk 
 being left at the mercy of a hugely 
 expensive agreement that would also 
be a disaster for the climate.”

Ida Westphal, legal expert at ClientEarth 44
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according to the Paris Climate Agreement, as 
well as European and German climate targets – 
has been unnecessarily hampered. 

The use of a contract, and the agreement ne-
gotiated between the coal companies and the 
federal government, thus show serious disad-
vantages compared to a regulatory solution. 
The main advantage offered by the contract is 
the extensive exclusion of arbitration claims, in 
particular under the Energy Charter Treaty.

High exit costs
In total, the coal companies RWE and LEAG 
are to receive €4.35 billion in compensation 
from the German government for shutting 
down power plants. Numerous experts con-
sider this sum to be too high.21 After 2030, by 
law, power plant shutdowns will not be com-
pensated at all.

During the process, the Federal Ministry of 
Economics changed its statements regarding 
the basis for calculating the compensations. 
Initially, in the explanatory memorandum to 
the Coal Phase-out Act for example, the min-
istry claimed to have arrived at the compen-
sation sums by applying a “formula-based 
compensation logic”.22 After Greenpeace 
published the formula and criticised the as-
sumptions it was based on as “unrealistic” 
and as “leading to a systematic overvaluation 
of the compensation payments”, the minis-
try changed its reasoning: the compensation 
sums were not the result of a formula, but of 
negotiations.23 

Box 5: 

RWE & Uniper lawsuits 
against the Netherlands

When it became apparent in the summer 
of 2019 that the Netherlands would acceler-
ate its coal phase-out in order to be able to 
meet its international climate commitments, 
it didn’t take long for Uniper’s Dutch CEO 
to speak up: should the Netherlands, as 
announced, exit coal-fired power genera-
tion in 2030 without paying high compen-
sation voluntarily, Uniper would sue under 
the Energy Charter Treaty. The decision 
was taken to go for the coal phase-out by 
2030 nevertheless, and with this threat 
in the background, the two German coal 
companies RWE and Uniper negotiated 
compensation payments with the Dutch 
government. Yet for Uniper and RWE, the 
millions of euros offered by the Dutch 
government were still not enough – they 
each filed an arbitration lawsuit against 
the Netherlands in the spring of 2021, 
demanding a total of around €2.4 billion 
in compensation for the coal phase-out.

However, research conducted by the 
 organisations SOMO and Ember suggests 
that the coal-fired power plants that will 
have to be shut down in 2030 are  actually 
hardly worth anything.24 In a study, the 
organisations show that profits have 
plummeted since 2018 and, according to 
current calculations, the power plants will 
begin making losses from 2022, or 2024 at 
the latest. The reasons for this are the rising 
price of carbon emission certificates and 
the increasing use of renewable energy. 
The ECT lawsuit thus gives RWE and Uniper 
a last opportunity to earn a premium on 
power plants that will soon be in the red.

The coal-fired power station Boxberg in Lusatia is 
 supposed to close only in 2038 according to the German 
government‘s decision. Photo: Andreas Franke, flickr

“[T]he Commission has doubts about 
the way in which the compensation 
amounts to RWE and LEAG have been 
justified by Germany. As a consequence, 
it doubts that the compensation is kept 
to the minimum required and that the 
amounts are proportionate.” 

Reasoning of the European Commission  
for the initiation of a review of the compen-
sation for the coal companies 25

However, there are a number of indications 
that the compensation levels are unreasona-
bly high: 

1. In a report written for Greenpeace, climate 
think tank Ember examines the conditions 
under which the formula cited by the minis-
try could have arrived at the amount of com-
pensation granted. Its findings reveal that in 
three key aspects, the assumptions made 
were particularly favourable to the coal com-
panies.26 According to Ember’s calculations, 
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the appropriate compensation amount for 
RWE and LEAG should have been a maximum 
of €343 million. According to this calculation, 
the companies are receiving twelve times the 
amount they should have been entitled to.

2. The environmental think tank Öko-Institut 
has also taken a close look at the compensa-
tion payments.27 The researchers conclude 
that LEAG’s high compensation of €1.75 billion 
in particular cannot be justified by the circum-
stances of the coal phase-out.28 The Öko-Insti-
tut’s analysis shows that the phase-out path 
agreed for LEAG’s power plants was barely ac-
celerated by the payments. An expert report 
commissioned by the Federal Ministry of Eco-
nomics concludes that the additional mine re-
habilitation costs for LEAG resulting from the 
coal phase-out amount to a maximum of €35 
million.29

3. The European Commission, too, has initial 
suspicions of the payments being inappropri-
ately high, especially with regard to foregone 
profits and mine rehabilitation costs.30 It is 
therefore subjecting the payments to an in-
depth state aid review procedure.

“The compensation LEAG was granted 
is definitely excessive.”

Felix Matthes, Öko-Institut e. V., former 
member of the “Coal Commission” 31

 

Ruling out the ECT increases 
coal compensation payments

How can these unreasonably high compen-
sation payments be explained? The ministry 
itself cites the agreement made with the coal 
companies and their owners to contractual-
ly commit to waive the option of legal action 
under the Energy Charter Treaty: “The quality 
and scope of the legal waiver [ruling out ECT 
cases] certainly played a role in the compen-
sation discussion, but they were not the only 
deciding factors.” 32 By agreeing to the legal 
waiver, that attempts to prevent the coal com-
panies from taking an ECT case, the coal com-
panies were able to boost their compensation 
levels.

The fourth draft of the contract from June 2020, 
in which RWE and LEAG continued to demand 
changes, shows that the waiver of claims un-
der the Energy Charter Treaty was a contested 
issue in the negotiation.33 LEAG, for example, 
wanted to delete a contractual clause provid-
ing for an extended legal waiver under the ECT 
and other investment agreements.34 

Box 6: 

ECT reform process: doomed 
to fail from the start

In response to the criticism of the ECT, 
many European countries have pinned their 
hopes on the modernisation negotiations 
currently underway. It is already clear, how-
ever, that the problems of the treaty will not 
be resolved within these negotiations. The 
four most important reasons for this are:

1. Amendments to the text of the treaty 
need the unanimous agreement of all 53 
parties. Apart from the countries of the Eu-
ropean Union, however, few member states 
seem interested in making far-reaching 
changes. The UK is not engaging construc-
tively and is more focussed on expand-
ing the investments protected under the 
treaty. Since possible amendments need 
to be ratified by all parties, the prospects 
of creating an ECT that is compatible with 
the Paris Agreement are extremely slim.

2. The proposals of the European Union – 
even though they go the furthest – still fall 
short of what is necessary from a climate 
 policy perspective. For example, existing fossil 
fuel investments would continue to fall under 
the investment protection of the ECT for ten 
years after the amendments come into force. 
This would allow investor lawsuits against 
climate measures until well into the 2030s.35

3. In the opinion of the EU, the treaty clauses 
that have enabled lawsuits against climate 
and environmental measures in the past 
should be retained, but in a slightly more 
limited form. Other countries are attempt-
ing to prevent even these minor changes. 
However the negotiations end, lawsuits 
against measures to combat the climate 
crisis cannot be ruled out in the future.36

4. The arbitration system that makes the ECT 
so dangerous is not even part of the modern-
isation negotiations.37 So far, the EU has had 
no success in adding the issue of arbitration 
tribunals to the negotiating agenda. But even 
if the EU were to have its way here, its pro-
posals would still fall behind other EU trade 
agreements. As a result, the same, highly 
controversial, tribunals and arbitrators will be 
deciding disputes for the foreseeable future.

“The government is paying such a high 
price because it is afraid that other-
wise, it might be caught up in proceed-
ings before an international arbitration 
court for years.” 

Prof. Tobias Stoll, University of Göttingen 45
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RWE tried to prevent its own shareholders 
from also having to commit to such a waiv-
er.38 In the end, the two coal companies did 
not succeed with their demands – the clauses  
proposed for removal remain in the final text 
of the contract.

It is difficult to put a precise figure on the 
costs caused by this waiver of legal remedies 
without further insight into the negotiation 
process. However, the example of the com-
pensation granted to LEAG shows just how 
much of the compensation award has not 
been plausibly explained by the federal gov-
ernment. According to Ember’s analysis, for 
example, had the calculation formula been 
based on reasonable assumptions, LEAG 
would only be entitled to €189 million.39 On 
top of that, there are mine rehabilitation costs 
of €35 million caused by the coal phase-out, 
according to the federal government‘s calcu-
lations.40

In other words, out of the €1.75 billion com-
pensation granted to LEAG, there is no plau-
sible explanation for €1.526 billion. Unless we 
assume that the federal government made 
unilateral concessions in the negotiations 
with LEAG, a significant part of this sum is 
likely to be explained by the waiver of claims 
under the Energy Charter Treaty. The case of 
LEAG is particularly interesting: the compa-
ny’s owners were entitled to sue under the 
Energy Charter Treaty while the negotiations 
were taking place and this could have driven 
up the price they were able to demand for the 
coal phase out.

Conclusion

The Energy Charter Treaty has made the Ger-
man coal phase-out both more complicated 
and costlier. In its attempt to avoid arbitration 
claims, the German government put itself on 
the back foot. It chose to use a contract as the 
instrument for the coal phase-out that grant-
ed coal companies a privileged negotiating 
position. As a result, the government paid far 
higher amounts of compensation than can 
be justified by the circumstances of the coal 
phase-out itself. The bulk of the inexplica-
bly high compensation payments to the coal 
companies, to LEAG in particular, can only be 
plausibly explained as being in exchange for 
the companies’ agreement to waive the op-
tion of legal action under the ECT. 

The German government has got around the 
risks that its membership of the Energy Char-
ter Treaty exposes it to, but that has been 
dearly bought, at a very high price to the pub-
lic purse.

“The integrity of the Paris agreement 
is critically undermined by the  Energy 
Charter Treaty. Europe and others 
should withdraw from this shambolic 
and dangerous anachronism if we are 
to stay within 1.5C [of global  warming].”

Laurence Tubiana, the French climate 
change ambassador during the UN Climate 
Change Conference in Paris 2015 41

Research has shown that the fossil fuel infra-
structure in the EU, UK and Switzerland pro-
tected by the ECT amounts to €344.6 billion.42 
Considering the serious problems the Energy 
Charter Treaty has caused in the phasing out 
of coal, the phase-out of other fossil fuels must 
not be similarly hindered by the ECT.  Experts 
have outlined a possible way to exit the Trea-
ty, in spite of a sunset clause that allows for 
lawsuits up to twenty years after withdraw-
al.43 To minimise the risks the Energy Charter 
Treaty poses to tackling the climate crisis, the 
governments all across Europe, together with 
other ECT member states, should initiate a 
withdrawal immediately. In a climate-friendly 
future, a relic of the fossil fuel age such like the 
ECT has no place.

Protest against the Energy Charter Treaty in front of  
the German Ministry for Economics in Berlin.  
Photo: campact, flickr
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