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CETA investment chapter and ISDS process a massive extension
of investor privileges on both sides of the Atlantic

action therein,2 and many Members of the European

The European Commission and Canada had the
opportunity, in the final text of the Comprehensive
Economic and Trade Agreement (CETA), to drop the
right of foreign investors to take recourse to investorstate dispute settlement (ISDS). They failed to do
so. In fact, European and Canadian negotiators
decided to retain the worst provisions of the ISDS
system and even considerably extended their
scope geographically and economically.

Parliament (MEPs) are relieved.3 These parties are
celebrating what they perceive as a collective success
and potential cornerstone for a global reform of the
whole ISDS regime. However, they omit one very
important piece of information: during an online
public consultation two years ago, the original draft
provisions on investment protection in CETA were
opposed by 97% of participants.4 Many European
decision-makers appear to be ignorant of the heated
policy debate,5 and the continuing demonstrations
by millions of citizens following last year’s release of
the final report on the public consultations, policymakers still consider special privileges for foreign
investor to be politically important.
Generally speaking, Chapter 8 of the CETA
agreement enables investors of the other
party to sue for vast amounts in damages
before international arbitration tribunals when
they believe they have suffered losses from a
state’s protective regulatory measures (e.g. for
the protection of health, the environment, and
consumers) or interventions to help end the
current or future financial and economic crises.
The introduction of such privileges for investors in
CETA would considerably expand the global reach
of ISDS, multiplying the risk of litigation at the
expense of the common good on both sides of the
Atlantic. 6

As the following analysis of CETA’s Chapter 8
on investment protection reveals, the updated
provisions in the text of 29 February 2016 merely
adjust certain procedural aspects of the ISDS
process without addressing the imminent threats
posed by the agreement, namely a limitation of
democratic rights and the rule of law. As such, the
growing number of European citizens and decisionmakers already weary of, or opposed to, the
inclusion of ISDS in the Canadian and U.S. free trade
agreements cannot feel secure in the Commission’s
assurances that it has made the process more fair,
transparent and accommodating of public interest
regulation.
Reforming or repeating the ISDS mistake?
The European Commission is content with the
final CETA text,1 the German Federal Ministry of
Economic Affairs feels confirmed in the course of
1.
2.
3.

4.
5.

6.

See press release of COM of 29.02.2016, available at: http://trade.ec.europa.eu/doclib/press/index.cfm?id=1468.
The representation by the German Ministry of Economic Affairs (BMWi) is available at:
http://www.bmwi.de/DE/Themen/Aussenwirtschaft/Handelspolitik/europaeische-handelspolitik,did=643010.html.
The text of the agreement, in particular chapter 8 and its provision C-F, are available at:
http://trade.ec.europa.eu/doclib/docs/2016/february/tradoc_154329.pdf. See also explanations concerning investment protection:
http://trade.ec.europa.eu/doclib/docs/2013/november/tradoc_151918.pdf.
See the Commission report of 13.01.2015, p.3, available at:
http://trade.ec.europa.eu/doclib/docs/2015/january/tradoc_153044.pdf.
previous analysis of PowerShift concerning earlier drafts, Sie bewegen sich – doch nicht, v. 20.05.2015, available here
(in German): http://power-shift.de/wordpress/wp-content/uploads/2015/05/PowerShift-Analyse-ISDS-Reformdebatte-Sie-bewegen-sich-doch-nicht-Mai2015.pdf and (in cooperation with TTIP-Unfairhandelbar and Campact) available in English:
http://power-shift.de/wordpress/wp-content/uploads/2016/02/TTIP_Campact_Powershift_english-1.pdf
Concerning the parallels between concerns regarding ISDS in TTIP and CETA, see (in German) Eberhardt, Investitionsschutz am Scheideweg
– TTIP und die Zukunft des globalen Investitionsrechts, Internationale Politikanalyse, May 2014, with problematic real-life examples on
p. 7 and 12, available at: http://library.fes.de/pdf-files/iez/global/10773-20140603.pdf. (with regards to an English analysis we‘d like to
recommend Van Harten, A Report on the Flawed Proposals for Investor-State Dispute Settlement (ISDS) in TTIP and CETA, 10 April 2015,
Osgoode Legal Studies Research Paper No. 16/2015, available at: http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2595189]
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We cannot ignore that, due to the closely entwined
economic relations in North America, many US
corporations with subsidiaries in Canada will be
able to access CETA’s ISDS process if they cleverly
structure their investments in the EU. According
to recent estimates, 81% (about 42,000) of US
enterprises active in the EU would conceivably
fit the definition of a Canadian “investor” with
recourse to ISDS under the EU-Canada agreement.
US companies are already known for this kind of
aggressive exploitation of the ISDS system.7
Should the provisions on investment protection in
CETA survive, if or when the agreement is ratified,
there would be virtually no need to incorporate
them in the EU-US TTIP (Transatlantic Trade and
Investment Partnership).
By the same token, if CETA passes with Chapter
8 intact, any further adaption of the provisions
on investment protection in TTIP, without a
corresponding change to CETA, would miss its
purpose. Companies could simply choose the
regional agreement that is more favourable
for their purpose, i.e. CETA over TTIP. Therefore,
the announced transatlantic “reformation” of
investment protection would reach a dead end with
CETA. The vague promise of a future “multilateral
investment tribunal” (CETA Art. 8.29) would remain
unfulfilled indefinitely.
In the face of growing public discontent, the
European Commission recently proposed “to
replace the ISDS system with a new system for
resolving disputes between investors and states”,

supposedly in line with democratic and legal
principles.8 The proposal additionally demanded
that foreign investors may “benefit from no greater
rights than domestic investors”. However, as
revealed in the most recent EU draft text of TTIP,
the new CETA investment chapter shows that the
Commission is not ready for such fundamental
changes. If the European Parliament takes its own
red lines seriously it will have to reject CETA.
A closer look at the reworked CETA text reveals that
despite a handful of well-meaning attempts most
changes are limited to cosmetic corrections in the
existing ISDS system. The European Commission
does not appear willing to effectively limit the
substantive rights awarded to investors.9 These
rights prioritize foreign investors’ privileges
above the common good or competing domestic
enterprises. Thus, as detailed in the table below,
the EU barely addressed the core of the critique
concerning ISDS in its new investment policy.
The strong case against ISDS
To date, no convincing arguments for investment
protection and ISDS in CETA have been put forward.
Importantly, in the EU and Canada, foreign investors
already enjoy extensive protection through the
legal system; their property rights can be enforced
effectively in court. There is thus no need for
separate international legal safeguards—a point
that has been stressed time and again by the current
German federal government.10 Equally important,
CETA grants these privileges to investors without

7.

See the report by Public Citizen, Tens of Thousands of U.S. Firms Would Obtain New Powers to Launch Investor-State Attacks
against European Policies via CETA and TTIP, available at: https://www.citizen.org/documents/EU-ISDS-liability.pdf.

8.

See the European Parliament decision of 8 July 2015, with recommendations regarding TTIP negotiations, 2014/2228(INI),
p. 2. d) xv., available at:
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+TA+P8-TA-2015-0252+0+DOC+PDF+V0//EN.

9.

In addition to the CETA agreement with Canada and the ongoing negotiations with the USA regarding TTIP, this statement
also refers to a number of other concluded (but not ratified!) agreements, such as the EU-Vietnam agreement or the envisaged
free trade agreements that include chapters on investment protection (EU-Japan, EU-Mexico, EU-Australia, EU-New Zealand, EUPhilippians, etc).

10.

For a more detailed discussion of the counter-arguments of the Commission, see analysis of PowerShift (footnote 8), p.3 ff.
Concerning the position by the Federal Government, see, inter alia, Federal Minister of Economics Gabriel’s speech in the Federal
Diet (Bundestag) on 25.09.2014, available at: http://www.bmwi.de/DE/Themen/aussenwirtschaft,did=656586.html.
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demanding anything in return. Performance
requirements, such as the provision of employment
opportunities, respect for human rights, workers’
and consumer rights, or the observance of health
and environmental standards, are not enforceable
through ISDS and notoriously difficult to enforce
through other international channels.
In practice, CETA offers privileged protection
for the property and expected profits of foreign
investors. These rights by far exceed existing EU
protections against discrimination and can go as
far as securing investors’ interests from legitimate
democratic political change.11.12 13 A more limited
protection against discrimination, which was an
option in the CETA negotiations, would have helped
avoid situations where foreign investors are worse
off than domestic investors. At the same time,
this limited approach would ensure that a state’s
regulatory discretion in matters of general public
interest is protected effectively,14 as investor rights
would no longer exceed the scope of existing laws
and constitutions.
In contrast, the attempt by the negotiators to
guarantee a state’s “right to regulate” 15 by
means of a separate treaty provision will surely
fail in practice. This language usually does
not play a significant role in ISDS proceedings
11.
12.

13.

14.
15.
16.
17.

internationally, which are established precisely to
test the boundaries of government regulation. In
other words, in the current draft of the EU-Canada
agreement the “right to regulate” is merely a vague
norm to be interpreted during the ISDS process
itself, offering arbitrators considerable leeway to
decide in favour of the investor, i.e. against state
regulation. 16
The latest CETA text incorporates some long
overdue improvements to the ISDS mechanism.
For instance, the suing parties (the investors or
corporations) no longer directly influence the
choice of arbitrators, who must be selected from a
roster of candidates appointed by the contracting
parties. If the EU and Canada cannot agree on the
three arbitrators in any given ISDS case they would
be selected by the chair of a proposed CETA Joint
Committee.17 This setup, while on the surface more
transparent, does nothing to alter the mandate of
the arbitrators, who have come to understand their
role as “guardians of investor’s rights,” with broad
freedom to interpret investor privileges extensively.
Just like any powerful institution, international
arbitration tribunals have a tendency to expand
the scope of their own competence with time. It is
therefore particularly worrisome that safeguards of
judicial independence in ISDS are lagging behind

In particular, protected extensively through the broadly termed Right to Fair and Equitable Treatment (FET), Art. 8.10 para. 1-4, as
well as the protection from Indirect Expropriation, Art. 8.12 para 1(2) and Annex 8-A CERTA.
In particular, National Treatment, Art. 8.6. para. 2 CETA; compare Art. 3 of the proposal for a more diligent and narrow “ModellInvestitionsschutzvertrag mit Investor-Staat-Schiedsverfahren für Industriestaaten unter Berücksichtigung der USA“, p.9f, as drafted
by international law professor Markus Krajewski, and as commissioned by the BMWi, available at: http://www.bmwi.de/BMWi/
Redaktion/PDF/M-O/modell-investitionsschutzvertrag-mit-investor-staat-schiedsverfahren-gutachten,property=pdf,bereich=bmwi2012,sprache=de,rwb=true.pdf.
Such an approach is proposed by a consultant of the BMWi, see the comment by Krajewski (footnote 8), p.10f: „For these reasons,
it is recommendable, within the framework of the agreement with the US or other states which have a functioning legal system
comparable to the German legal state, to exclude the protective standards of fair and equitable treatment and indirect
expropriation, and to include standards of non-discrimination („Aus diesen Gründen ist es empfehlenswert, im Rahmen eines
Abkommens mit den USA oder anderen Staaten, die über ein funktionierendes Rechtssystem verfügen, das dem deutschen
Rechtsstaat vergleichbar ist, auf die Schutzstandards der fairen und gerechten Behandlung und indirekten Enteignung zu
verzichten und nur Nichtdiskriminierungs¬standards aufzunehmen“). See also ders./Hoffmann, Der Vorschlag der EU-		
Kommission zum Investitionsschutz in TTIP, 2016, p. 5, 9 and 17, available at: http://library.fes.de/pdf-files/wiso/12379.pdf.
Compare with Krajewski/Hoffmann (footnote 13), p. 9.
Art. 8.9, in particular para. 1 and 2 CETA (Investment and regulatory measures).
See Krajewski/Hoffmann (footnote 13), S. 8 f., as well as below explanation on the insufficiently protected ‘Right to Regulate‘.
Art. 8.27 para. 2, 5 and 7, and, touching upon the envisaged appellate mechanism, Art. 828 para 3 and 5 CETA, however, still
excluding the necessity of a fixed term.
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basic requirement to protecting the rule of law, as
it would ensure some degree of accountability over
the members of the investment tribunal. It might
also guarantee uniform implementation of the
agreement, so long as it operated on the basis of
precedent. Furthermore, an appellate body could
allow states to get a more accurate understanding
of the potential risks of litigation and thereby
enable the legislative branch to respond to such
risks through sensitive policy choices. Even though
the negotiating parties envisage incorporating an
appellate tribunal into the ISDS mechanism, the
realization thereof is set into the future, with no
concrete deadline.22 The detailed configuration of

accepted legal standards.18 For instance, investment
arbitrator is not a full-time job; arbitrators tend to
be lawyers with experience in international trade
who may have represented investors in ISDS cases.
Additionally, ISDS arbitrators are paid per case
tried,19 which means there is an active financial
interest to try a large number of investor claims.
These and other structural incentives for investorfriendly decisions are a central problem of the
current approach to ISDS. One obvious solution
for avoiding possible conflicts of interest would
be to appoint arbitrators on a full-time, salaried
basis and prohibit members of the roster from
holding a second office, exactly as the Commission
recommended as late as March of 2015.20 Instead, in
the final CETA text the Commission has postponed
incorporation of such important safeguards by way
of possible future amendments.21 From a political
point of view, such an ex post amendment is hardly
feasible.

an appellate tribunal could easily drag itself out in
forthcoming years; in the meantime, the tribunal’s
decisions against a state would be enforceable, as
they are now under similar treaties, without any
possibility of legal recourse. 23
This aspect of CETA’s investment chapter is a step
backwards in comparison to the TTIP negotiations,
where the immediate incorporation of an appellate
body was proposed. Furthermore, the Commission
has demonstrated half-heartedness in relation to
safeguards of a fair trial. While the TTIP proposal
foresees new participatory rights for all affected
parties24 (e.g. citizens, NGOs, associations,

Still no possibility to appeal ISDS rulings
A further source of concern is that the
Commission apparently did not insist on the
full incorporation of an appellate body during
the initial phase of the implementation of the
agreement. An appeal mechanism would be a

18.

See also Krajewski/Hoffmann (footnote 13), p. 14.

19.

See Art. 8.27 para. 12 and 14 CETA, according to which members of the Investment Tribunal merely receive a minor retainer fee
(still to be determined). For the rest, their fee is determined by the amount of cases tried and on time invested. There is thus far no
regulation regarding the remuneration of members of the envisaged appellate body.

20.

Compare the speech by the Commissioner of Trade, Cecilia Malmström, before the International Trade Committee of the 		
European Parliament on 18.03.2015, p.3, available at: europa.eu/rapid/press-release_SPEECH-15-4624_en.pdf: “Of course, this
[proposal] does not go the whole way to creating a permanent investment court, with permanent judges who would have no
temptation to think about future business opportunities”.

21.

Art. 8.27 para. 15 and Art. 8.28 para. 7(d) CETA, which, however, already lag behind compared to the corresponding provisions
in the TTIP draft, which had proposed the introduction of a fixed salary and a principal prohibition of a second office, see part
3 Art.9 para. 15 and Art. 10 para. 14 of draft TTIP.22.

22.

See Art. 8.28 para. 1,3 and 7 CETA, where it merely says that the concerned provisions would be adopted “promptly”.

23.

Compare Art. 8.41 para. 3, in reference to the limitation of legal recourse to mainly procedural errors in the current ISDS
system; and Art. 8.28 para.9, particularly (d) and (e) CETA on the regulation after the incorporation of the appellate body

24.

Part 3 Art. 23 of the TTIP draft.

4

CETA investment chapter and ISDS process a massive extension
of investor privileges on both sides of the Atlantic

competitors of the suing investor, etc.), such things
were swept under the rug during the negotiations
with Canada.
Concluding remarks
On the basis of the above, it can be concluded
that the proposed investment tribunal in CETA
is not a convincing response to the threats posed
by the ISDS system. Despite some procedural
improvements compared to other agreements,
an expansion of ISDS to cover transatlantic
investments must be firmly rejected.
There are further material legal concerns with the
ISDS process in CETA and TTIP. 25 The incorporation
of a parallel quasi-judicial system disconnected
from the European courts could come into conflict
with the principle of the autonomy of the European
legal order, since ISDS poses a threat to the effective
and uniform application of EU law.26 Despite these
Europe-wide constitutional considerations, the
Commission is proposing that the CETA should
come into effect provisionally after a decision by
Council and with the support of the European
Parliament. In theory, as investment protection is
not an exclusive competence of the EU, the German
and other member states’ governments must be
involved in the decision-making process concerning
ISDS, ideally through approval by their national
parliaments. 27

25.

For an elaboration on EU and constitutional legal concerns, see the short assessment by Fischer-Lescano/Horst, Europa‐ und 			
verfassungsrechtliche Vorgaben für das Comprehensive Economic and Trade Agreement der EU und Kanada (CETA), October
2014, available at: http://www.eesc.europa.eu/resources/docs/04-gutachten_ceta_171014_final-fischer-lescano.pdf und von Groh/		
Khan, Rechtsgutachten zur Verfassungsmäßigkeit der Schiedsgerichte, 09.03.2015, abrufbar unter:
http://www.bund-naturschutz.de/fileadmin/download/Umweltpolitik/Gutachten_zu_TTIP-Schiedsgerichten.pdf.

26.

See in particular the legal analysis by Client Earth, Legality of investor-state dispute settlement (ISDS) under EU law, 22.10.2015, p. 3
and 7 ff, available at: http://documents.clientearth.org/wp-content/uploads/library/2015-10-15-legality-of-isds-under-eu-law-ce-en.pdf.

27.

For the provisional application of the provisions on investment protection, see Art.30.8 para. 4 CETA; Weiß believes this to be unlawful in
Verfassungsprobleme der vorläufigen Anwendung von EU-Freihandelsabkommen, short assessment from 15.03.2016, available at:
http://www.bund-naturschutz.de/fileadmin/download/Umweltpolitik/Gutachten_zu_TTIP-Schiedsgerichten.pdf.
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I. General Criticism
ISDS - Points of criticism

Does CETA offer a remedy?

There is no necessity for ISDS. The
EU and Canada (and the United
States) already robustly protect
investors and property, and their
respective legal systems function
reliably.

No. CETA reproduces and expands the ISDS system with only minor
procedural adaptations, such as the investment tribunal. CETA would
dramatically increase the risk of litigation for the EU and Canada—an
additional burden to the already increasing number of ISDS litigations
against each.

II. Substantive investor privileges
ISDS - Points of criticism

Does CETA offer a remedy?

Foreign investors are granted
exclusive rights, which are
formulated in a vague and broad
manner. This includes the claim
to “fair and equitable treatment“
(FET) and the prohibition of
“indirect expropriation”. These
rights have been tested in various
arbitration proceedings, leading to
situations in which investors were
awarded damages, even though
the concerned state applied
non-discriminatory
regulatory
measures in the name of public
interest.

No. The definition of FET in Art. 8.10 includes a list that merely spells out
what had already been implied in earlier agreements, namely that FET is
broadly formulated and that it enables claims against a wide spectrum
of non-discriminatory policies in the public interest. For instance, the
text stipulates that the tribunal, when determining whether a measure
violates the right to FET, may take into account whether an investor’s
“legitimate expectations” have been frustrated. Such vague formulations
make it impossible to narrow the scope of this right. In addition, previous
ISDS cases offer little hope that the broadly formulated FET clause will be
abandoned in CETA.
The very broad definitions of “expropriation” and “investment”, read in
conjunction, give rise to a level of protection for property and assets that
far exceeds the protection afforded under national and EU law. Annex
8-A on expropriation (a standard section in US investment treaties)
stipulates that policies in the name of the public interest can, under
“rare circumstances”, constitute indirect expropriation if the arbitrator
declares the impact of the measure manifestly excessive.
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ISDS - Points of criticism

Does CETA offer a remedy?

There are no effective safeguards
against ISDS suits that are brought
against
non-discriminatory
measures in the public interest.

Not particularly. The only effective safeguard to protect the public
interest would be to limit investment protection to the prohibition of
discrimination and to exclude vague standards such as FET and indirect
expropriation. The Commission praises its new “right to regulate” in
CETA (Art. 8.9), but this clause does not afford states an exemption
from investment protection in the name of public interest regulations.
Rather, it can be understood as a vague guidance for interpretation: it
does not prevent members of the arbitration tribunal from categorizing
regulations in the public interest as a breach of the agreement.
Thus, in Art. 8.9, para. 1, the right of states to regulate within their
territories is merely “reaffirmed”. From a legal perspective, this is a rather
weak formulation, as it does not create additional tangible limits to
the broadly termed rights of investors. It thereby merely refers to the
legitimate regulatory interests of states—a given under international law.
Even though this provision should have an influence on the interpretation
of an investor’s rights in one way or another, it barely limits the discretion
of the tribunal. In this respect, the US Trade Representative has stressed
that an ISDS arbitration award could not have a significant legal effect
on the “right to regulate”. The reason for this is that the convicted state
is “merely” obligated to compensate the investor for the measure, rather
than having to nullify the regulation in question. However, naturally such
an obligation to compensate (or even a threat thereof) can intimidate
a state body or government. It could even deter a state from pursuing a
planned public interest measure altogether. This intimidating effect is
ignored by arbitrators, who point out, like the USTR, that their decisions
technically do not require a change of policy. A further point of criticism is
that the right to regulate has already been qualified and weakened: the
respondent government in a dispute would have to convince the tribunal
that the pursued goal was “legitimate”. Even though the text of the
agreement does not mention it explicitly, the members of the arbitration
tribunal may require the concerned measure to be “necessary” to achieve
its objective (i.e. that there was not another means for achieving the
objective that were less harmful to the complaining investor).
A further self-evident provision incorporated by the Commission holds
that the mere fact that a party regulates in a manner which negatively
affects an investment does not automatically give rise to a claim for
damages (Art. 8.9 para. 2). However, this does not change the fact that, in
7
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ISDS - Points of criticism

Does CETA offer a remedy?

There are no effective safeguards
against ISDS suits that are brought
against
non-discriminatory
measures in the public interest.
(continuation)

many cases, a measure that has a negative effect on the investor will give
rise to an obligation to compensate. This will be the case as long as the
additional requirements of FET or indirect expropriation are fulfilled.
Unfortunately, Art. 8.9 para. 2 remains silent on this particular issue.
The alleged protection of the state’s discretion to regulate has thus
proven fallacious. It is therefore curious the Commission opted for this
approach, even though a variety of better options were available. As
previously mentioned, the most effective alternative would have been
to limit investor rights to the prohibition of discrimination. Even a
more rigorous limitation of the scope of these protective rights would
have been helpful, e.g. avoiding broad terminology such as “legitimate
expectations”, “arbitrary” or “excessive”. A further improvement would
have been to put a ceiling on liability, e.g. by excluding foregone revenues.
At the very least, the agreement could have included an exemption for
measures in certain sensitive policy areas, discretionary prerogatives for
the parliamentary legislator, and clear boundaries for investors’ rights
(e.g. in the field of German and European fundamental rights). The fact
that the one field of law where the Commission decided to anchor a
robust level of protection is its prioritized European state aid law speaks
for itself (compare Art. 8.9 para. 3 and 4).

Through a so-called umbrella
clause, the investment protection
afforded by CETA is extended to
regular contracts between foreign
investors and the state. This clause
allows for investors to try simple
breaches of their contract before
an ISDS tribunal rather than a
national court. This could be
particularly explosive in relation to
concession agreements involving
the privatization of public services.
International law would cause
these agreements to “inflate”.

Partially. An explicit umbrella clause for written contracts between the
state and an investor is not included in CETA, possibly at the refusal of
the Canadian government (since the Commission held onto it in its latest
TTIP draft). In CETA, individual breaches of a contract do not necessarily
provide access to ISDS. However, such contractual agreements may
nonetheless play a significant role in the realm of ISDS through the FET
clause’s language on “legitimate expectations” (see above).
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ISDS - Points of criticism

Does CETA offer a remedy?

The provisions regarding the
free movement of capital are in
conflict with the rules on capital
control and financial transaction
taxes.

So far, no. As in many other free trade agreements before it, CETA
contains an obligation to permit the free transfer of capital (Art. 8.13).
This obligation prevents the introduction of any capital controls and
financial transaction taxes. The agreement tries to remedy this through
exceptions that are meant to resolve balance-of-payment problems
and other difficulties of foreign financial economic nature (Art. 28.4
and 28.5). However, corresponding provisions in, inter alia, the GATS
agreement have proven inadequate, as they fail to safeguard legitimate
capital controls in a sufficient manner. The exception regarding tax
measures in CETA does not allow for the adequate protection of financial
transaction tax systems that are introduced after the coming into force of
the agreement (compare Art. 28.7).

The amount of compensation is not
fixed on the basis of actual damage
but far exceeds it. This leads to
exorbitant sums in damages.

No. CETA still provides for compensation for a foreign investor’s expected
circumvented future profits. This substantively exceeds the protection
of ownership as laid down in the basic law (German constitution) and
is discriminatory towards domestic enterprises. Furthermore, it leads
to substantially higher amounts in compensation, as illustrated by the
Yukos case: The European Court of Human Rights merely awarded the
owner of Yukos compensation amounting to 1.9 billion euros, while the
Energy Charter’s ISDS tribunal awarded the claimants a sum of 50 billion
USD.

While investors are endowed with
broad rights, they do not have any
enforceable obligations.

No. CETA does not envisage any binding obligations for investors. The
non-binding preamble to the agreement merely “encourages” enterprises
to respect voluntary guidelines on corporate social responsibility. What
is particularly lacking is an effective mechanism for affected parties and
civil society groups to enforce their (human) rights vis-à-vis the enterprise.

ISDS
arbitration
awards
can conflict with other legal
obligations, e.g. EU law, and
thereby put states in a dilemma, as
in Micula vs. Romania, in which an
ISDS tribunal ordered the payment
of damages for the nullification of
a state aid measure that had been
in conflict with EU law. At the same
time, the payment of damages
itself in that case constituted a

Only partially. CETA includes a provision that appears to be a response to
the Micula case (Art. 8.9 para. 4). According to this article, the nullification
or even reclamation of granted aid does not constitute a breach of
agreement if that aid was ordered by a body such as the Commission
or a court. Additionally, such a case explicitly does not give rise to any
claims for damages by the investor. However, the Commission failed to
realize that problems could arise beyond the borders of state aid law.
The provision does not prevent arbitration tribunals from trying state
measures implemented in order to comply with national and EU law
(e.g. regulations concerning environmental and consumer protection).
Problems similar to those in state aid law could arise in the following
areas: tax law, environmental liability, and in cases of penalty payments
9
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contravention of EU law, as it de
facto perpetuated the illegal state
aid.

and fines. All these duties of payment can be circumvented by claiming
the same amount in damages from an investment tribunal.

III. Constitution of the ISDS system (composition and procedural law)
ISDS - Points of criticism

Does CETA offer a remedy?

ISDS exclusively grants foreign
investors the right to avoid
national and European courts by
allowing them to bring a direct
claim before a special arbitration
tribunal, or to reassess claims
that have already been tried in
court on a national level. Such a
system undermines the rule of law
and creates procedural privileges
for foreign investors, while
structurally placing domestic
enterprises, NGOs, and citizens at
a disadvantage.

Hardly. There is still no obligation in CETA to exhaust national legal
remedies before accessing the tribunal. Under international law, such a
requirement is usually a prerequisite in order to bring an individual claim
before an international court, as is the case for victims of human rights

ISDS arbitration tribunals have

Partially. As explored above, the parties envisage setting up a new
appellate body in the future, which would grant more extensive rights
of appeal than other ISDS agreements (compare Art. 8.28). However,
this would not change the fact that arbitrators would not be bound
by precedents—neither in the initial litigation nor during the appeal
procedure. The only cases where an interpretation could become
binding would be decided within the discretion of the CETA Joint
Committee (Art. 8.31 para.3).

full rein: they do not have to take
precedents into consideration and are
not subject to any substantial controls.

ISDS creates a system of incentives
that facilitates the partiality of
arbitrators. Only foreign investors
can bring a claim before the tribunal

violations. Exhaustion of local remedies gives the state the opportunity to
resolve issues internally. Foreign investors, on the other hand, have direct
access to the ISDS mechanism. The Commission attempted to address this
issue through a provision that partially prohibits simultaneous (parallel)
trials before the ISDS tribunal and a national court. In particular, any
ongoing national claim for damages would have to be retracted before it
could be brought before the investment tribunal. Also, it would no longer
be possible to retrospectively raise such a claim on a national level (Art.
8.22 para. 1 [f] u. [g]). However, this further decreases the probability that
investors will pursue their claim on a national level in the first place, as
it would bar them from the more attractive ISDS route. In addition, the
provision appears to exclusively apply to claims for damages. That would
mean that before, after, or during the arbitration, investors could bring
additional cases before a national court in order to have the concerned
measure annulled.

Only partially. Foreign investors can no longer choose their arbitrators,
as they are determined by chance from a pool of permanent members
of the tribunal. However, the investors are still the only ones in a position
to bring a claim. The members of the tribunal therefore still have a
10
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and they determine the choice of
an arbitrator by 50%. Additionally,
arbitrators do not receive a fixed
salary but are paid by the parties per
case tried. This creates monetary
incentives for arbitrators to agree to
litigation and to award damages to
investors.

substantive financial interest in new litigations, since their fees are, at
least for the time being, intended to be determined per case tried (apart
from a presumably minor retainer fee; see Art. 8.27 para. 12 and 14). This
means that it is financially viable for members of the tribunal to interpret
provisions on investment protection expansively and to award damages
to investors, as this encourages investors to bring more claims.

ISDS arbitrators can act as counsel
to investors in other ISDS cases
or can have entangled economic
relations with the investor whose
case they are hearing. This leads to
conflicts of interest.

Partially. In CETA, it is provided that members of the tribunal may not
decide a case if it would lead to a conflict of interest. In addition, arbitrators
may no longer act as counsels, party-appointed experts, or witnesses in
other ISDS cases (Art. 8.30 para. 1). However, they may still continue to
act as arbitrators within other arbitration mechanisms. This means that
all structural incentives for investor-friendly awards can be indirectly
imported from these other systems. Furthermore, it is still possible for
arbitrators to act as corporate lawyers, as long as they are not directly
involved in the ISDS litigation. Otherwise, the criteria for a conflict of
interest are still rather vague and leave ample room for discretion. These
criteria are therefore hardly tailored to the problems specific to ISDS. The
planned procedure to settle arising conflicts of interest shows a slight
advantage over the (frequently applied) rules of the International Centre
for Settlement of Investment Disputes (ICSID), which state that in order to
exclude an arbitrator from a litigation, the other two instated arbitrators
need to be convinced of his partiality. Instead, in CETA the decision rests
with the president of the International Court of Justice (Art. 8.30 para. 2
and 3), whose decision apparently cannot be challenged. Additionally, the
proposed CETA Joint Committee can remove members of the tribunal in
cases of grave ethic violations (Art. 8.30 para. 4).

ISDS arbitrators are paid on the
basis of the time they have worked
on a case. This creates incentives to
protract litigations, at significant
cost to taxpayers.

No. For the time being, members appointed to the CETA arbitration
tribunal are still compensated on the basis of maximum daily rates, as
provided for in the ICSID rules (Regulation 14 on direct costs of individual
proceedings). Even though it is provided that a final award in first instance
should be issued within 24 months, the tribunal is free to extend this
period, as long as it gives reasons (Art. 8.39 para. 7).
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The definition of “investment“ is
very broad. This enables foreign
investors and enterprises to
challenge policies in many public
interest areas without having made
an actual investment.

No. The definition of “investment“ uses the same vague jargon as
previous investment agreements and is so broad as to include shares,
equity participation rights, claims, and even concessions and intellectual
property rights (Art. 8.1).

The provisions allow enterprises
from countries other than the
contracting parties to bring a
claim. Even domestic enterprises
can make use of overseas
branches in order to sue their
own government before an ISDS
tribunal.

Hardly. CETA demands that investors prove “substantial business
activities“ in the territory of the other contracting party in order to bring
a claim (Art. 8.1). However, this is merely a minimum requirement meant
to exclude shell companies. In reality, multinational corporations tend to
circumvent this requirement effortlessly through the clever management
of corporate structures.

Through
“treaty
shopping”,
investors can pick and choose the
agreement under which they want
to file an ISDS claim. To do so,
investors only need to restructure
their companies or found branches
in other countries.

Hardly. The only safeguard in CETA is, as discussed above, the requirement
of “substantial business activities” in the respective country of origin.
The EU position in its draft TTIP proposal at least clarifies that any claim
would be rejected if it became apparent that the claimant has acquired
ownership or control of an investment for the sole purpose of submitting
a claim when a dispute was already foreseeable (TTIP proposal, Section
3, Art. 15). Under CETA, such a case could, at the most, be dismissed on
the basis of an “abuse of process” (Art. 8.18 para. 3). However, the tribunal
enjoys a wide margin of discretion and the sued state carries a heavy
burden of proof.

Third parties affected by ISDS
litigations do not have sufficient
participatory rights.

Only partially. The only recourse CETA offers to affected parties is the
option to submit a so-called amicus curiae brief, which puts the person in
an extremely weak procedural position (Art. 8.21, in conjunction with Art.
4 of the UNCITRAL Transparency Rules. This provision affords the tribunal
full discretion as to what degree it wishes to consider the arguments in
the amicus brief. The Commission’s most recent TTIP proposal at least
provides anyone with a “direct and present interest” at the outset of
the proceedings with a right to intervene (draft TTIP, Section 3, Art. 23).
However, the scope of this right remains unclear.
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